STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JI M HORNE, AS COMM SSI ONER OF
EDUCATI ON, *

Petitioner,
VS. Case No. 04-0477PL
SANFORD H. HAYES,

Respondent .
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RECOVMENDED ORDER

Notice was provided and on April 19, 2004, a fornmal hearing
was held in this case. Authority for conducting the hearing is
set forth in Sections 120.569 and 120.57(1), Florida Statutes
(2003). The hearing location was the Ckal oosa County
Court house, Board of County Comm ssioners Meeting Room 120,

U.S. Hi ghway 90, 101 East James Lee Boul evard, Crestview,
Florida. The hearing comenced at 9:30 a.m (C T.). The
heari ng was conducted by Charles C. Adans, Adm nistrative Law
Judge.

APPEARANCES

For Petitioner: J. David Holder, Esquire
Law O fices of J. David Holder, P.A
4421 Commons Drive, E, Suite 432
Destin, Florida 32541-3487



For Respondent: Ronald G Meyer, Esquire
Meyer and Brooks, P.A
2544 Bl airstone Pines Drive
Post O fice Box 1547
Tal | ahassee, Florida 32302

STATEMENT OF THE | SSUE

Shoul d Petitioner inpose discipline on Respondent's Florida
Educator's Certificate No. 635967, based upon the allegations in
the Adm ni strative Conplaint, Case No. 012-1824-V, before the
State of Florida, Education Practices Conm ssion?

PRELI M NARY STATEMENT

On Decenber 17, 2002, Charlie Crist, then Comm ssioner of
Educati on, executed the Adm nistrative Conplaint. Respondent
selected a settlenent option in reply, followed by a request for
formal hearing if the case did not settle. Settlenent was not
achi eved. Therefore, it is left to be considered the
al l egations in paragraphs 3, 4, and 5, and all allegations set
forth in Counts 1 through 7, to the Administrative Conplaint.
Since that tinme sonme other factual allegations in the
Adm ni strative Conplaint have been conceded by Respondent
t hrough a pre-hearing stipulation to be discussed in greater
detail. Sone facts remain in dispute in the case that has been
forwarded to the Division of Adm nistrative Hearings for fornmal
hearing in accordance with Sections 120.57(1) and 231. 262,

Fl ori da Statutes. ?



The case was assigned and the hearing conducted on the
af orenenti oned date.

At hearing, Petitioner presented the testinony of
Robert Rosado, Jr.; Valarie Rutland; Hyum Kim WIIiam Head,
Evangel i na Rosado; Martin Knopes; and Arden Farl ey.
Petitioner's Exhibits nunbered 1, 2, 4, 9 through 17, and 19
through 23, were admtted. Petitioner's Exhibits nunbered 5, 6,
8, and 18, were denied admi ssion. Ruling was reserved on the
adm ssion of Petitioner's Exhibits nunbered 3 and 7. Having
consi dered those exhibits post-hearing, Petitioner's Exhibit
nunbered 3, is denied adm ssion. Petitioner's Exhibit
nunbered 7, is admtted. Petitioner's exhibits denied adm ssion
are forwarded with the record.

Respondent testified in his own behalf. Respondent
presented testi nony from Robert Jones, Dean Sullivan, and
Robert Parish. Respondent's Exhibits nunbered 1 through 3 were
admtted. As with those Petitioner's exhibits denied adm ssion,
Respondent's Exhi bit nunbered 4, was not admitted but is sent
forward with the record.

Concerning Petitioner's Exhibit nunbered 1, the deposition
transcri pt of Respondent as reported on April 8, 2004,
Respondent was allowed to read and revise the deposition. He

exerci sed that option making changes which are included with the



exhibit. As well, Petitioner was allowed to submt the
audi ot ape of the deposition session, which is included with this
record for consideration.

A pre-hearing order was entered requiring the parties to
submt certain information in accordance with the instructions
set forth. This included the obligation to arrive at those
factual stipulations acceptable to the parties. The parties
t hrough counsel offered 22 separate factual stipulations. Those
factual stipulations are accepted and are included in the fact
finding to the Recormended Order

On April 29, 2004, a hearing transcript was filed. The
parties filed Proposed Reconmended Orders which have been
considered in preparing the Recomended Order.

FI NDI NGS OF FACT

Sti pul ated Facts

1. Respondent holds Florida Educator's Certificate
No. 635967, covering the areas of Educational Leadership and
El enentary Education, which is valid through June 30, 2005.
2. At all tinmes pertinent hereto, Respondent was enpl oyed
as an admnistrator at Crestview Senior H gh School in the
kal oosa County School District.
3. On or about February 1, 2000, the principal and the

school adm nistrators net to discuss hei ghtened security for the



Crestvi ew Seni or Hi gh School and Pace Hi gh School basket bal l
gane. At the neeting, all admnistrators were asked to attend
t he gane.

4. At the gane on the night of or about February 1, 2000,
extra | aw enforcenent was present.

5. Roberto Rosado, Jr., was a student on February 1, 2000,
and his date of birth is Cctober 10, 1981.

6. Respondent approached Robert Rosado, Jr., after
observing M. Rosado make obscene gestures at the opposing team
or fans of the opposing team

7. Law enforcenent officers escorted M. Rosado fromthe
gym

8. M. Rosado was taken to the hallway by the boys' | ocker
room

9. M. Rosado was handcuffed by the police; Respondent was
not present when that occurred.

10. Respondent wote a sworn statenent stating that
M . Rosado had "pushed [him away" during the altercation.

11. Law enforcenent officers arrested M. Rosado for
battery on a school official and took himto jail.

12. On or about February 2, 2000, the school
adm nistrators and the school principal net to discuss the

appropriate discipline for M. Rosado.



13. On or about February 2, 2000, the school principa
suspended M. Rosado for ten days based on the incident at the
basket bal | ganme and recommended to the Superintendent that
M . Rosado be expelled; M. Rosado renai ned on suspension unti
t he expul si on proceedi ngs were conpl et ed.

14. On or about February 7, 2000, the Superintendent wote
a letter to M. Rosado's nother informng her that after
reviewi ng the principal's recormendati on and pertinent
docunents, he would be recomrendi ng to the Ckal oosa County
School Board that M. Rosado be expelled for assaulting a school
adm ni strator.

15. At a later date, the Okal oosa County School Board did
charge M. Rosado with assaulting a school district
adm nistrator as well as wllful disobedi ence of a schoo
district adm nistrator and open defiance of the authority of a
school district admnistrator.

16. On or about March 9, 2000, an attorney representing
M. Rosado in his civil suit against the Okal oosa County School
Board t ook Respondent's deposition.

17. In his deposition, Respondent stated that "R R

pushed him|[Hayes] away with his arm"”



18. On or about March 22, 2000, the kal oosa County School
Board held M. Rosado' s expul sion in abeyance stating that
M. Rosado could graduate, but had to earn one remaining credit
hour needed to graduate at anot her school.

19. M. Rosado, a high school senior, was not allowed to
participate in senior class activities, attend the prom or
attend graduation with his class.

20. During the week prior to M. Rosado's crimnal trial
a videotape of the altercation was provided to M. Rosado's
attorney.

21. The crimnal charges against M. Rosado were
di sm ssed.

22. Respondent continues to be enployed by Crestview
Seni or H gh School .

Addi ti onal Facts

23. Crestview Hi gh School (Crestview) and Pace Hi gh Schoo
(Pace) played a basketball game at Pace on a date before
February 1, 2000. It was reported that there was an altercation
bet ween a Pace player and Crestview player near the end of that
gane that was closely contested. As a result, fans cane out of
t he stands and resource officers had to be involved together

with Pace adm nistrators to restore order. This led to the



neeti ng between the principal at Crestview and ot her school
adm nistrators to discuss the need for extra security for the
return gane between Crestview and Pace to be held at Crestview

24. The return gane took place on February 1, 2000. 1In
addition to Ckal oosa County Deputy Sheriff Dean Sullivan, the
school resource officer for Crestview, Deputy Dustin Adanms from
that office, and Oficer Frank Bergeron fromthe Crestview
Police Departnment attended the ganme to provide security.

25. Respondent was anong several adm nistrators who
attended the basketball game on February 1, 2000, to maintain
surveillance and order. Qher admnistrators from Crestvi ew who
canme to the gane were Booker Matthews, Robert Jones and
Robert Pari sh.

26. On February 1, 2000, the student Robert Rosado, Jr.,
was seated about m d-court, down front on the honme side of the
gymasi um He was seated anong other students. As with their
earlier ganme, the teans were very evenly matched.

27. Pace had its fans in attendance across the court from
where M. Rosado was seat ed.

28. Anpng the fans in attendance supporting Pace were its

junior varsity basketball team nenbers.



29. There was a lively exchange between the fans cheering
for their respective teans. This included yelling back and
forth across the court. Sonme comments made by the fans were not
flattering to the opponents supporters.

30. Anopng the comments fromthe Pace side were remarks
such as, "just kiss ny ass.” The Crestview students responded
i n ki nd.

31l. One person participating in the cheering and insults
was M. Rosado. He and other Crestview fans had been provi ded
what are referred to as "Spirit Sticks." These are inflated
plastic inplements several feet |ong that are banged together to
make noise. During the course of the event M. Rosado had
another use in mnd for his "Spirit Sticks." He took those
sticks and pointed themat his crotch in a manner that could be
seen by the fans from Pace. Wile pointing at his crotch,

M. Rosado used words to the effect, "suck it" or "suck this."
He yell ed these words. This performance was both seen and heard
by Respondent from his vantage point in the gym Respondent
proceeded to nove fromhis |ocation to M. Rosado's location to
address what he properly considered as being m sconduct by

M. Rosado.

32. Wen Respondent arrived in front of M. Rosado at m d-
court, he told M. Rosado, that M. Rosado had to | eave the

gane. Respondent al so grabbed M. Rosado's |eft bicep with



Respondent's right hand. H's hold was hard enough to | eave red
marks. M. Rosado's reaction was to vigorously pull away from
the grip in an upward notion. Wen that occurred Respondent
released M. Rosado's arm M. Rosado did not in this
encounter, push, shove, hit, punch, or otherw se physically

stri ke Respondent. Respondent was not injured in this
encounter. During this brief incident, Respondent and

M . Rosado argued back and forth. Anmong his remarks, M. Rosado
yel l ed at Respondent, "Don't ever touch ne again." This is
taken to refer to Respondent grabbing M. Rosado by the arm

33. Respondent began to escort M. Rosado fromthe gym
He was joined in the act by Booker Matthews, another Crestview
adm ni strator, Deputy Adans, and O ficer Bergeron. The choice
to remove M. Rosado fromthe gymwas appropriate. As
M. Rosado exited the gym he was excited and agitated, speaking
in a loud voi ce.

34. On the way out M. Matthews told M. Rosado to "go,"
to "just |eave."

35. M. Rosado was |ed through the inner doors to the gym
and fromthere to the outer doors and outside the gymwhere the
officers placed himin handcuffs with his arns and hands behi nd
his back. This was in public view Again, to this point,

M. Rosado's treatnent, to the extent that Respondent was

responsi bl e, was accept abl e.
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36. M. Rosado was brought by the officers back into the
gymbuilding in a hall area by the boys' |ocker room

37. M. Rosado had been brought into the area near the
boys' |l ocker roomto get himaway frompublic attention. The
decision to put himin the area near the boys' |ocker room was
made by Deputy Sullivan. Wen asked by Deputy Adans "What
shoul d be done?" with M. Rosado, Deputy Sullivan had in mnd to
| ocat e Respondent and Robert Parish, to determ ne what those
adm ni strators wanted done with M. Rosado.

38. Wen Deputy Sullivan first encountered M. Rosado
outside the gym before he was brought back into the area near
t he boys' | ocker room M. Rosado was being belligerent, cursing
| oudly. Deputy Sullivan acconpanied M. Rosado into the hallway
area near the boys' |ocker room

39. Subsequently, Deputy Sullivan found Respondent and
M. Parish in the gym proper and brought them back to
M. Rosado's location in the back hall way.

40. This time Deputy Sullivan cane into the back hall way
i medi ately before Respondent and made remarks to M. Rosado
that led M. Rosado to believe that Respondent had accused
M. Rosado of physical contact instituted by M. Rosado directed

to Respondent. M. Rosado denied that he had done anythi ng
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untoward; instead he told Deputy Sullivan that Respondent had
grabbed M. Rosado. At that nonent Respondent entered the back
hal | way.

41. In response to Deputy Sullivan's question about what
was to be done with M. Rosado, Respondent replied, "W'IlI| take
care of himin the norning." M. Rosado accused Respondent of
grabbing him as was the case. M. Rosado was cursing
Respondent calling himseveral profane nanes. G ven these
ci rcunst ances, Respondent told Deputy Sullivan that if
M. Rosado wanted to act that way, "W'Ill just go ahead and file
charges against himfor battery." That being said, Deputy Adans
escorted M. Rosado to a patrol car and transported himto the
| ocal jail.

42. In turn, Deputy Sullivan filled out an of fense report
wi th supporting sworn affidavits of conplaint executed by
Respondent, Booker Matthews, and Robert Parish. Petitioner's
Exhi bit nunbered 16 is constituted of the report and attached
affidavits. This led to M. Rosado being charged in the G rcuit
Court of Okal oosa County, Florida, with a violation of Sections
784.03 and 784.081, Florida Statutes, related to a battery upon
an enpl oyee of a school district, a third degree felony, in Case
No. 00-0002168- CF- 002.

43. To support the charge, in his affidavit provided to

Deputy Sullivan, Respondent said, in pertinent part about his

12



encounter with M. Rosado in the gym" . . . | then touched him
on the arm and again asked himto | eave the ganme. Bobby pushed

me away . Respondent did nore than touch M. Rosado on
the arm Most inportantly, Respondent was untruthful when he
said that M. Rosado pushed himaway. While the choice was nmade
by Deputy Sullivan to formally wite the report leading to
M. Rosado's arrest for battery, Deputy Sullivan relied in part
on Respondent's false affidavit to support that deci sion.
M. Rosado did not push Respondent away as the affidavit states.
44, On the norning of February 2, 2000, a neeting was held
anong admi nistrators at Crestview to discuss the possible
discipline to be inposed on M. Rosado. At that neeting
Respondent made a comment that in essence left the inpression
that M. Rosado had pushed or shoved Respondent during their
encounter the night before. The neeting resulted in a
disciplinary referral for M. Rosado. A formto support that
referral was conpl eted by Respondent, Petitioner's Exhibit
nunbered 19. In describing the specific nature of the offense
leading to the referral for discipline, Respondent said in

descri bing the event he refused to leave. | asked himto
| eave again and touched himon the arm Bobby pushed ne away
fromhim. . ." Again, Respondent attributes m sconduct to

M. Rosado in relation to pushing him which is not true.

13



45. In the February 2, 2000, letter from G Wyne Ansl ey,
principal at Crestview, directed to Walter Gordon,
Superintendent of the Ckal oosa County School District
recommendi ng M. Rosado's expulsion, it is prem sed to sone
extent upon the untruthful remarks by Respondent that Respondent
had touched M. Rosado's armand that, in turn,

M . Rosado shoved Respondent. Petitioner's Exhibit Nunmbered 20.

46. On March 9, 2000, Ms. Evangelina Rosado, M. Rosado's
not her was inforned that the school district of Okal oosa County
had charged M. Rosado and through that charge called for his
expul sion. Petitioner's Exhibit nunbered 11. The specific
charges were: assault on an adm nistrator, wllful
di sobedi ence, and open defiance of authority. The charge of
assault on an adm nistrator stens fromthe fal se claimby
Respondent that he had been assaul ted.

47. At a disciplinary hearing convened by the Okal oosa
County School Board to consider the inposition of discipline
agai nst M. Rosado, Respondent read fromhis false remarks in
the disciplinary referral form Petitioner's Exhibit nunbered
19. The school board relied upon this information in naking its
decision to expel M. Rosado, reflected in its order entered

March 22, 2000. Petitioner's Exhibit numbered 14.
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48. Wile M. Rosado's crimnal case was pending his
attorney, Martin Knopes spoke to Respondent. |In the course of
t hat conversation Respondent told M. Knopes that he touched
M. Rosado on the armwhile in the gymand that Respondent was
pushed backwards by M. Rosado. Both renmarks are contrary to
t he truth.

49. In preparation for the crimnal case Respondent's
deposition was taken by M. Knopes. Wile under oath Respondent
said that he touched M. Rosado in their encounter sonewhere
bet ween the el bow and the shoulder. This is as contrasted with
what actually happened, in that Respondent grabbed M. Rosado's
upper arm Respondent in the deposition was not truthful when
he testified that "He pushed ne away with his -- with his
forearm™ referring to M. Rosado.

50. In the deposition in the crimnal case, Petitioner's
Exhi bit nunbered 2, Respondent explains that as a result of the
al | eged assault, he was going to go back and talk with
M. Rosado in the hallway near the boys' |ocker roomand | et him
go. Then he nodifies his testinony to the effect that he was
going to go back and talk to himand see how "he" (M. Rosado)
reacted and let himgo. According to the testinony in the

deposition the decision to press charges was because of
the remarks he kept nmaking and | saw that | couldn't reason with

himis when | asked the police officers to take himaway." This

15



expl anation provided in his testinony in the deposition rel ated
to the crimnal |aw case affords clear insight into his m ndset
when he set upon the course that has led to this place in his
car eer.

51. Sone discipline could have been expected in relation
to M. Rosado's conduct given the nature of the charges in the
case for expulsion, but the aspect of the discipline related to
the all eged assault on a school district adm nistrator comnes
fromthe fal se prem se about an assault supplied by Respondent,
as did the crimnal prosecution. To that end, Respondent is
partially responsible for M. Rosado's enbarrassnent and
hum i ati on caused by the incident and the enotional disruption
in M. Rosado's life.

Di sciplinary History

52. There was no indication that Respondent has been
subj ected to prior discipline.

CONCLUSI ONS OF LAW

53. The Division of Administrative Hearings has
jurisdiction over the parties and the subject matter in this
proceedi ng in accordance wth Sections 120.569 and 120.57(1),
Fl orida Statutes (2003).

54. Wen the Adm nistrative Conplaint in this case was
brought, it charged violations of Section 231.2615(1)(c) and

(1), Florida Statutes (1999), within Counts 1 and 2,
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respectively. The substantive provisions in those counts are
now found in Section 1012.795(1)(c) and (i), Florida Statutes
(2003). Wth this change jurisdiction has been retai ned over
the allegations in the original Adm nistrative Conplaint. See

Sol | oway v. Departnent of Professional Requl ation, 421 So. 2d

573 (Fla. 3d DCA 1982).
55. The renaining Counts 3 through 7 charge violations of
Fl ori da Adm nistrative Code Rules 6B-1.001(2) and (3) and
6B-1.006(3)(a) and (e), and (5)(a), respectively.
56. In turn the above statutes and rules state:
§ 1012.795, Fla. Stat.

(1) The Education Practices Comm ssion nay
suspend the educator certificate of any
person as defined in s. 1012.01(2) or (3)
for a period of tinme not to exceed 3 years,
t hereby denying that person the right to
teach for that period of tine, after which
the holder may return to teaching as

provi ded in subsection (4); may revoke the
educat or certificate of any person, thereby
denyi ng that person the right to teach for a
period of tinme not to exceed 10 years, with
rei nstatenent subject to the provisions of
subsection (4); may revoke permanently the
educator certificate of any person; may
suspend the educator certificate, upon order
of the court, of any person found to have a
del i nquent child support obligation; or may
i npose any ot her penalty provided by |aw,
provided it can be shown that the person:

* * %

(c) Has been guilty of gross inmorality or
an act involving noral turpitude.

17



(i) Has violated the Principles of

Pr of essi onal Conduct for the Education
Prof essi on prescri bed by State Board of
Education rul es.

Fla. Adm n. Code R 6B-1.001.

(2) The educator's primary professional
concern will always be for the student and
for the devel opnment of the student's
potential. The educator will therefore
strive for professional growh and wll seek
to exercise the best professional judgnent
and integrity.

(3) Aware of the inportance of nmaintaining
the respect and confidence of one's

col | eagues, of students, of parents, and of
ot her nmenbers of the community, the educator
strives to achi eve and sustain the highest
degree of ethical conduct.

Fla. Adm n. Code R 6B-1.006.

(3) Obligation to the student requires that
t he i ndividual ;

(a) Shall nake reasonable effort to protect
the student from conditions harnful to

| earni ng and/or to the student's nent al

and/ or physical health and/or safety.

* % *

(e) Shall not intentionally expose a
student to unnecessary enbarrassnent or
di spar agenent .

(5) Obligation to the profession of
education requires that the individual:
(a) Shall maintain honesty in al

pr of essi onal deal i ngs.

18



57. The reasons for the alleged violations are set forth
in the Adm nistrative Conplaint, wherein it is stated:

3. On or about February 1, 2000, Respondent
and spectator R R, becane involved in a
verbal altercation at a school basket bal
gamre. R R is a nale student whose date of
birth is October 10, 1981. Respondent
approached R R after observing R R nake
obscene gestures at the opposing team He
grabbed R R 's armand a verbal argunent
ensued. Respondent then had police officers
escort RR fromthe gym The deputies
handcuffed R R and took himto a side room
where the Respondent entered and yell ed at
RR Hetold RR that if he was going to
"play tough guy,' he would press charges.
Respondent proceeded to wite a sworn
statenment to the officers stating that R R
had ' pushed [him away' during the
altercation. R R was arrested for felony
Battery on a School Oficial. He was taken
to jail where he was searched,
fingerprinted, and held overnight. RR's
not her was notified of the arrest, and
finally | earned of the incident four hours

| ater after calling the sheriff's departnent
to report her son m ssing.

4. On or about February 2, 2000, the school
princi pal suspended R R for a period of two
weeks based on the incident at the
basketball game. R R served the suspension
from February 2, 2000 through February 15,
2000. On or about February 28, 2000, the
Okal oosa County School Board held an

expul sion hearing for R R, charging him

Wi th Assault on a School D strict

Adm nistrator, WIIlful D sobedience of a
School District Adm nistrator, and Open
Defiance of the Authority of a School
District Admnistrator. As part of the
hearing, the Respondent read his previous
stat ement under oath that R R pushed him
during the incident at the basketball gane.
On or about March 9, 2000, an attorney

19



representing R R in his civil suit against
t he Ckal oosa County School Board took
Respondent's deposition. Respondent stated
again that 'R R pushed hi m|[Respondent]
away with his arm"' On or about March 14,
2000, the Ckal oosa County School Board added
the additional charge of Disorderly Conduct
against R R On or about March 22, 2000,
the School Board issued an Order expelling
R R based on a finding of fact that there
was physical contact between R R and
Respondent. The Board held the expulsion in
abeyance, stating that R R coul d graduate,
but had to earn one remaining credit hour at
anot her school. R R, a high school senior,
was not allowed to participate in senior
class activities, attend the prom or attend
graduation wth his class.

5. During the week prior to RR 's crimna
trial, which was schedul ed for June 12,

2000, a spectator at the February 1, 2000,
canme forward and provi ded a vi deotape of the
event to R R 's attorney. The videotape
showed the entire incident, which took place
bet ween Respondent and R R, and clearly
showed that R R never touched the
Respondent. At trial, the judge dism ssed

t he case against R R The Respondent
continues to be enpl oyed.

58. Petitioner bears the burden of proving the allegations
in the Adm nistrative Conplaint by clear and convinci ng

evidence. Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

The definition of clear and convincing evidence is found in the

case Slomowitz v. Wl ker, 429 So. 2d 797 (Fla. 4th DCA 1983).

59. In considering the outcone of the case, it is with the
recognition that educators are expected to conformto higher

noral standards. The court has held, "by virtue of their
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| eadership capacity, teachers are traditionally held to a higher

noral standard in a conmunity."” Adans v. Professional Practices

Counsel , 46 So. 2d 1170, 1171 (Fla. 1st DCA 1991). As an
educator, it is not necessary that Respondent ". . . be charged
with or convicted of a crinme in order to be subject to
revocation of a certificate based on conduct reflecting gross

immorality or noral turpitude . . . ." Wlton v. Turlington,

444 So. 2d 1082, 1084 (Fla. 1st DCA 1984).

60. Count 1 refers to acts of gross inmmorality or noral
turpitude. To understand the meaning of those ternms, resort is
made to provisions within Florida Adm nistrative Code
Chapter 6B-4, which defines terns for the benefit of district
school systens in disciplining instructional staff.

61. Florida Adm nistrative Code Rule 6B-4.009(2), defines
imorality as: "[Clonduct that is inconsistent with standards of
public conscience and good norals. It is conduct sufficiently
notorious to bring the individual concerned or the educational
prof ession into public disgrace or disrespect and inpair the
i ndividual 's service in the comunity."” For the conduct to be
considered grossly imoral, it would need to be a form of

imorality that is obvious and i nexcusabl e.
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62. In connection with the discipline to be inposed by a
district school systemfor its instructional staff "noral
turpitude" is defined at Florida Adm nistrative Code
Rul e 6B-4.009(6) as:

Crime that is evidenced by an act of

baseness, vileness, or depravity in the

private and social duties, which, according

to the accepted standards of the tinme a man

owes to his or her fellow man or to society

in general, and the doing of the act itself

and not is prohibition by statutes fixes the

noral turpitude.
Again, it is not necessary that a crinme be conmtted in order to
denonstrate noral turpitude

63. \Wen neasured against the definitions that have been
di scussed, clear and convi nci ng proof has been shown t hat
Respondent in falsely accusing M. Rosado of striking himin
their altercation and Respondent's actions beyond that point
constitute gross imorality but are not so severe as to reflect
nmoral turpitude. Respondent violated Section 1012.795(1)(c),
Fl orida Statutes (2003).

64. Respondent woul d have violated Count 2 to the extent
that he violated any of the remaining counts to the
Adm ni strative Conpl ai nt.

65. The proof is clear and convincing that Respondent

violated Count 3, Florida Adm nistrative Code Rule 6B-1.001(2),

in that Respondent's treatnent of M. Rosado, when he suggested
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that M. Rosado be taken fromthe hallway near the boys' |ocker
room by the authorities and acted in support of false charges
agai nst M. Rosado beyond that tine was anything but conduct
expressing concern for the student and the devel opnent of

M. Rosado's potential. It evidenced terrible judgnent and a

| ack of integrity.

66. C ear and convincing evidence was presented concerning
Count 4, that Respondent violated Florida Adm nistrative Code
Rul e 6B-1.001(3), in that his actions that have been expl ai ned
i gnored the inportance of maintaining respect and confi dence
anong col | eagues, students, parents, or other nenbers of the
community in relation to this incident. Respondent failed to
achi eve and sustain the highest degree of ethical conduct. In
fact, his conduct was nost unethical at the point in tinm when
he turned M. Rosado over to the authorities and fal sely
supported charges about an assault by M. Rosado, both in the
expul sion and the crimnal |aw case.

67. Cear and convincing evidence has been presented to
support the allegations in Count 5, to the Adm nistrative
Conpl ai nt and Respondent has violated Florida Adm nistrative
Code Rule 6B-1.006(3)(a), in the failure to nake the reasonable
effort to protect M. Rosado from conditions harnful to

M. Rosado in his learning and nental health.

23



68. In relation to Count 6, clear and convi ncing evi dence
has been presented to show that Respondent vi ol ated Florida
Adm ni strative Code Rule 6B-1.006(3)(e), in that Respondent
intentionally exposed M. Rosado to enbarrassnment and
di sparagenent for the reasons that have been descri bed.

69. C ear and convincing evidence has been presented to
show t hat Respondent violated Count 7, to the Adm nistrative
Conpl aint pertaining to Florida Adm nistrative Code
Rul e 6B-1.006(5)(a), in that Respondent did not naintain honesty
in his professional dealings as a school adm nistrator when he
chose to pursue the course that began when M. Rosado was turned
over the authorities in the hallway near the boys' | ocker room
and Respondent in a nunber of instances beyond that point
continued to support the notion that M. Rosado had physically
assaul ted Respondent, which was not the truth.

70. Because Respondent violated Counts 3 through 7, clear
and convi nci ng evidence has been shown that Respondent viol ated
Count 2 of the Adm nistrative Conplaint.

71. In keeping with the expectations set forth in
Section 1012.795(1), Florida Statutes (2003), and having in m nd
t he seriousness of these violations, a reconmendation for

puni shnment is nade.
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RECOMVENDATI ON

Based upon the Findings of Fact and Concl usi ons of Law
reached, it is

RECOMMENDED t hat a Final O der be entered which finds
Respondent in violation of Counts 1 through 7, and revokes
Respondent's educator's certificate for a period of one year
subject to reinstatenent in accordance with Section 1012.795(4),
Florida Statutes (2003).

DONE AND ENTERED this 10th day of June, 2004, in

Tal | ahassee, Leon County, Florida.

%[%
CHARLES C. ADAMS
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 10th day of June, 2004.

ENDNOTES

Y This case was originally filed by Charlie Crist, as
Comm ssi oner of Education. Subsequently he becane the Attorney
CGeneral of Florida and was replaced by Ji mHorne, as
Comm ssi oner of Education. This correction to the style was
agreed upon by counsel for the parties and the undersigned.
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2/ Those rel evant provisions set forth in Section 231.262(6),
Florida Statutes, were later found in Section 1012.796(6),
Fl orida Statutes (2002).

COPI ES FURNI SHED,

J. David Hol der, Esquire
Law O fices of J. David Hol der, P.A
4421 Commons Drive, East, Suite 432
Destin, Florida 32541-3487

Ronald G Meyer, Esquire
Meyer and Brooks, P.A

2544 Blair Stone Pines Drive
Post Ofice Box 1547

Tal | ahassee, Florida 32302

Kat hl een M Ri chards, Executive Director
Education Practi ces Comm ssion
Departnent of Education

325 West Gaines Street, Room 224

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, Ceneral Counsel
Departnent of Education

1244 Turlington Buil di ng

325 West Gaines Street

Tal | ahassee, Florida 32399-0400

Mari an Lanbet h, Program Speci al i st
Bur eau of Educat or Standards
Departnent of Education

325 West Gaines Street, Suite 224-E
Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
wll issue the Final Order in this case.
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